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STATEMENT ON THE SUBJECT:

The City Council will receive a report on the deliberations of the Outdoor Smoking Ordinance Task Force and will provide direction to staff regarding the formation of an ordinance.
RECOMMENDATIONS:

1) Receive and file summary of Task Force deliberations.

2) Discuss and provide staff with direction toward the formation of a draft ordinance and next steps.

BACKGROUND
On December 21, 2009 the City Council directed the City Attorney to draft a comprehensive ordinance prohibiting smoking in outdoor patios and open air spaces. The Council also directed the City Manager to convene a Task Force comprised of members of the community interested in participating in discussions about how the ordinance should be structured and implemented.
The City Council has historically taken a proactive approach on public health policies relating to tobacco use, by prohibiting smoking in public places and places of employment in 1986, and subsequently strengthened the ordinance with respect to employer/owner responsibilities and enforcement in 1999.
The purpose of the proposed ordinance prohibiting smoking in outdoor dining areas, patios and open air spaces is to continue to minimize the risk of public exposure to secondhand smoke and to further strengthen the City’s existing regulations protecting public health and improving quality of life. 
Despite the City’s proactive efforts to reduce public exposure to secondhand smoke, in June 2010 the Los Angeles County Department of Public Health released a health report which states the City of West Hollywood currently has the fourth highest smoking rate of the 81 cities, 15 Council Districts in the City of los Angeles, and 32 unincorporated communities in the County of Los Angeles.
Summary of Task Force Deliberations
The Task Force is comprised of individuals from the business community as well as residents, non-profit organizations and public health advocates (Attachment A). The Task Force has had six meetings, which were structured to allow members to learn about and discuss the policy options that must be considered when drafting an ordinance, including where smoking would be prohibited, where it would be allowed, how the ordinance would be enforced and how it would be implemented. 
Staff presented the Task Force with background material, including a matrix comparing elements of ordinances from other cities (Attachment B) as a point of reference. The Task Force considered each of these broad topic areas and provided staff with feedback regarding the practical application of the elements.  The discussion focused on ways to create the greatest health benefits for the community, while minimizing perceived negative impacts to businesses. These concerns are examined in more detail throughout this summary report.
Major areas of concern regarding an ordinance included the following:
· There was a strong perception that an ordinance prohibiting smoking in outdoor dining areas would result in a negative economic impact on the businesses, as customers would be driven away to cities where smoking is still allowed. Some Task Force members also expressed concern that even conferences and events that draw large numbers of people to the City would be driven away. By contrast, others, including some people from the general public urged the Task Force to consider that a smoke-free dining environment could generate more business from individuals who prefer smoke- free businesses.  Research analyzing the economic impact of indoor smoking bans suggests that there is more likely to be an economic benefit from creating smoke -free environments. The City of Beverly Hills is the only city known to have conducted an analysis of the economic impact of their outdoor smoking ban which, while limited in scope, shows there was a net economic benefit for most businesses (Attachment C).
· Task Force members from the hotel industry expressed concern that international travelers, especially those from Europe, would respond negatively to an ordinance that would prohibit smoking in outdoor areas and would no longer choose to stay in the City.
· Some business owners raised a concern about businesses that have made financial investments to create designated outdoor smoking areas because of California’s laws prohibiting smoking indoors.  The Task Force members asked whether the City would make any special consideration for those businesses.
The Task Force will reconvene again once a final draft of the ordinance is prepared to review the draft ordinance before it is presented at a future City Council meeting.

Where Smoking or Tobacco Use Would Be Prohibited
The City Attorney’s office provided the Task Force with proposed definitions and a general framework for an ordinance. The Task Force provided feedback and generally agreed on the definitions as outlined below. 
Open Air Dining Area   

Open Air Dining Area means any unenclosed area located on private or public property made available to or customarily used by the general public that is designed, established or regularly used for consuming food and/or beverages or where food or beverages are served whether or not for compensation.  This includes without limitation restaurants, restaurants at hotels, cafes, and coffee shops.  

Restaurant  means an establishment that: (1) sells, or offers for sale, food and beverages during all hours it is open for business; (2) prepares food on-site in a kitchen capable of preparing food from its component ingredients and otherwise meets the definition of a “bona fide public eating place” contained in California Business & Professions Code §23038; and (3) where service of alcoholic beverages is secondary to service of food, except that the term “restaurant” shall not include a nightclub or bar as defined herein.

Common Outdoor Patio or Common Open Space Area
Common Outdoor Patio or “common open space area” means any unenclosed common area located on private or public property other than an Open Air Dining Area, adjacent to or associated with a commercial business, building, or facility, or other building open to the general public, that is accessible to and usable by the patrons, visitors, employees and occupants of the premises.  This includes public patios, pedestrian oriented public plazas, and unenclosed parking areas, but does not include designated common areas of residential uses. 

Outdoor Service Area     
The City’s existing ordinance does not allow smoking in Indoor Service Areas. The City could consider expanding the definition of Service Area to prohibit smoking at outdoor service areas as well. A definition was presented to the Task Force who generally agreed on the following definition.
Outdoor Service Area means any unenclosed area where one or more persons wait for, receive or exchange goods or services of any kind; including without limitation lines or waiting areas for: (a) ATM machines; (b) information kiosks; (c) banks; (d) restaurants and other food service; (e) tickets and admission to a theater or other venue; (f) car washes and vehicle service establishments; and (g) valet parking pick-up areas. 

Task Force Discussion:
The Task Force did not reach consensus on whether private clubs should be exempted. While some felt that a private club should by definition be allowed to determine whether to have a smoking or non-smoking outdoor area, others felt that clubs which have restaurants should be treated equally regardless of their public or private status since the health impacts would ultimately be the same to employees or customers. There is only one private club that currently fits this category in the City.
The Task Force considered whether exemptions should be granted to restaurants that can accommodate two outdoor dining areas (one smoking, one non-smoking) if the smoking area is completely separate from other patrons. 
Additionally, it was expressed that businesses that have made an investment in meeting existing regulatory requirements for creating separate outdoor smoking areas versus non-smoking areas be allowed to continue to do so. Notwithstanding that discussion, the group generally agreed that grandfathering businesses would complicate enforcement and that all restaurants should be included in any outdoor smoking ban.
Buffer zones

Buffer zones are the zones immediately adjacent to areas where smoking is prohibited. Buffer zones provide additional protection for patrons by minimizing the chance that second-hand smoke will be blown inadvertently into a designated non-smoking area. For example, an outdoor dining area can have a buffer as little as 5 feet or as wide as 20 feet. The Cities of Beverly Hills and Culver City have buffer zones of 5 feet, while the City of Los Angeles has a buffer zone of 10 feet. 
Task Force Discussion: Sidewalks throughout West Hollywood have varying widths and identifying an appropriate buffer zone proved challenging. The Task Force raised concerns about whether a buffer zone made practical sense. For instance, given the density of the commercial zones, the City has outdoor dining areas that are adjacent to outdoor bar or nightclub patios. Should bars and nightclubs be exempt (as is discussed below), how would a buffer zone be applied? 

Where Smoking or Tobacco Use May be Allowed

Bars and nightclubs

The City Attorney’s office provided proposed definitions that would be applied to bars and nightclubs, which received the Task Force’s general approval. 
Bar means an establishment: (1) that sells or offers for sale alcoholic beverages pursuant to a license from the Department of Alcoholic Beverage Control; (2) that limits entry to persons of a certain age during some or all operating hours; and (3) where food service, if any, is subordinate to the sale of alcoholic beverages.  Does not include a bar area that is an integrated part of a restaurant. 
Nightclubs means a bar or similar establishment that provides live entertainment (music and/or dancing, comedy, etc.) in conjunction with alcoholic beverage sales.

Most other cities with outdoor smoking ordinance prohibit smoking in outdoor areas at bars and nightclubs; however, Culver City and the City of Los Angeles provided an exemption for bars and nightclubs in their ordinance and allow smoking in outdoor bar patios. 

Task Force Discussion: The Task Force generally supported an exemption for bars and nightclubs, given that neighboring competitive markets in Hollywood are exempt under the City of Los Angeles ordinance. On the other hand, some Task Force members did not support the exemption. 
Additionally, bars and nightclubs present unique challenges in that a number of establishments morph from operating as restaurants during the day to nightclubs at night. Determining a rationale that would allow these types of businesses to allow smoking when operating as a nightclub but eliminating smoking during its restaurant hours of operation proved difficult. One suggestion was to restrict smoking while the business operated as a restaurant, but allow smoking in those same establishments at times where access is limited to individuals of a certain age. In other words, the City could prohibit smoking when minors could be present during the day, but allow smoking at these establishments later in the evening when minors are not allowed entry into the business anyway.  Each individual business could determine when minors are allowed and when minors are excluded- the City would not be involved in those operational decisions. The Task Force generally agreed that the age of 18 would be the most appropriate age because it coincides with the legal age to purchase cigarettes and would not impede businesses from having promotional events that target populations over 18 years of age.
Hookah Cafés/Bars
A hookah is a single or multi-stemmed instrument for smoking tobacco in which the smoke is cooled and filtered by passing through water, also known as a waterpipe. The pipe can be used by a single user or shared among multiple users. Hookah bars or café’s function as restaurants that offer customers the opportunity to smoke a hookah pipe while they dine. Under the City’s current ordinance, customers are only allowed to use hookah pipes in outdoor dining areas as the State of California’s regulations do not generally allow consumption of tobacco products (including smoking hookah) indoors. There are currently two hookah establishments operating in the City. 
Many cities, including the City of Burbank allow an exemption for hookah establishments.  Health advocates express particular concern over the hookah phenomenon because of a misconception that smoking hookah is somehow safer than other types of smoking. A 2005 report by the World Health Organization that looked at the health effects of waterpipe smoking recommended that, “Waterpipes and waterpipe tobacco should be subjected to the same regulation as cigarettes and other tobacco products.”
Task Force Discussion: A request was made by a business owner that hookah cafes be considered for an exemption under the ordinance. Some Task Force members believe that hookah establishments should not be exempted as the negative health impacts of this practice are equal to or greater than other forms of smoking. The Task Force did not reach a consensus on this topic. 
Hotels
As stated earlier, the primary concern for hotel operators is the reaction that international travelers, especially those from European countries (where smoking is more prevalent), will have if the City implements smoke-free policies. Some common questions arise: (1) would travelers choose to stay in cities where smoking is allowed; and (2) would travelers go to fewer places in the surrounding community if smoking is not allowed, thereby spending less money in the City? 

Over the last several years, indoor smoking bans have been implemented in many European countries, including many of those that are considered “feeder markets,” for West Hollywood tourism. Countries like England, France, and Ireland have all seen an increase in regulations seeking to reduce the impact of smoking indoors. Domestically, “feeder markets” like New York City and Chicago have also implemented indoor smoking bans. Outdoor smoking bans are likely to be found in these areas in the future.
Locally, both the City of Beverly Hills as well as the City of Santa Monica have very strict smoking regulations. Both cities rely heavily on international tourism. The City of Beverly Hills, in particular, worked very closely with the hotels to conduct targeted outreach to the international travelers staying in the City’s hotels by providing information in hotel rooms and via the hotels internal television channel. The City of Beverly Hills specifically allows smoking in up to twenty-five (25%) percent of contiguous deck space surrounding hotel swimming pools.
Task Force Discussion: The Task Force generally agreed that hotel restaurants should be treated the same as all other restaurants under the ordinance (i.e. no smoking in outdoor dining areas); but, the City should consider allowing smoking in common outdoor patio areas and common open spaces adjacent to the swimming pool areas.  This framework would allow guests to smoke outdoors without the having to leave the premises, provided that an appropriate distance exists from hotel’s restaurant.  There was also a suggestion that incentives be created to encourage businesses to become smoke-free sooner than the effective date. Suggested incentives included allowing additional square feet of outdoor patio space for smoke-free patios.
Enforcement

Enforcement of a smoking ordinance generally functions as a “self-enforcing” ordinance. It is expected that businesses and individuals will adhere to the new regulations if the City conducts an education and outreach program. A survey of local municipalities including Culver City, Santa Monica, Beverly Hills, and Calabasas revealed that enforcement is typically initiated by a customer who observes and reports a violating individual or business. In other cases, businesses inform customers of the new regulation and most individuals voluntarily comply. These cities report that while there may be a few businesses that refuse to comply initially, most businesses eventually comply.

This enforcement approach is similar to what the City of West Hollywood has experienced with the prohibition of indoor smoking. Generally, code compliance fields complaints that are submitted via a hotline or the website.  Code compliance investigates the complaint, meets with the business and issues warnings, which are often enough to get businesses to comply with their responsibilities. If a violator becomes difficult or the situation escalates to a disturbance, the Sheriff’s department may be called to assist with those situations. .
Staff provided the Task Force with the following enforcement approach for consideration: 
· Code compliance will field complaints through the City’s hotline from patrons or employees. The City will keep records to determine whether businesses consistently allow or encourage smoking to occur.

· The City will more aggressively monitor businesses that receive frequent complaints (i.e. no signage posted; ashtrays on tables; or documentation that employees are not warning people that smoking is prohibited) and cite violators as necessary.

· Businesses will be expected to do the following to comply with the ordinance:

· Post required signage;
· Inform customers who smoke that smoking is not allowed in the area and direct them to where smoking is allowed;
· Should the customer refuse to stop smoking, the business should stop serving food and/or beverage to the customer;
· Should the customer become difficult or the situation escalates, call the Sheriff’s department for assistance.

Signage requirements for businesses:

· 30 days after the ordinance is approved, the business must post temporary signage informing employees and customers that as of “date certain” smoking will be prohibited in the outdoor dining area.

· Once effective, the business must post permanent signage indicating that smoking is not allowed in the outdoor dining area.

· Signage specifications will be consistent with the existing smoking regulations (size, font, required information).

· Signage requirements will include instructions for businesses that are exempt or have designated smoking areas.

Task Force Discussion: The Task Force agreed that this approach would be both practical and would not impose unreasonable expectations on the businesses.
Implementation 
Staff presented the Task Force with a timeframe for implementation of one year from the date of approval by the City Council to implement the ordinance. The rationale for the one year timeframe revolved around: 1) the perception of some businesses that this ordinance will result in negative economic impacts during an already difficult economic climate; and 2) allowing the City time to conduct a thorough education and outreach campaign.  This campaign would include sending out positive messages about health benefits for the West Hollywood community, and administrative outreach tasks that would inform businesses and the public about the ordinance. 
The Task Force considered and generally supported the following approach:
· Notice to Businesses - Businesses to be notified via mail about the new ordinance including information about how they can prepare. A webpage may also be created to help answer frequently asked questions and provide additional resources. A workshop may also be conducted to allow businesses the opportunity to ask questions and learn more about the ordinance. Examples of signage requirements may also be included. 

· Notice to Customers - Education to include notification to customers of establishments where smoking will be prohibited to be done through the posting of signage. 
During public comment, members of the public urged the Task Force (and the City) to consider an implementation timeline of less than one year. The public presented two options. First, it was suggested that the implementation date coincide with that of the effective date of the new smoking regulations in the City of Los Angeles (March 2011) to provide the public with continuity and to minimize confusion about what policies apply to a given area. In the alternative, the public suggested that a year was too long to conduct outreach and that some shorter timeframe be implemented.

The cities of Santa Monica, Calabasas, Beverly Hills and Culver City all head effective dates roughly 30 days after their City Council approved the ordinances. The City of Los Angeles has a an effective date one year after the City Council approval date, with the new regulations taking effect in March 2011.

Task Force Discussion: The Task Force generally supported an implementation strategy with up to a one year grace period and recommended including a campaign to educate people on the dangers of smoking and information on how to quit smoking. There was no consensus around whether the March 2011 date would be appropriate given the unknown timeframe for approving the ordinance. 
Public Comments

To date, the City has received communication from 38 constituents regarding the City’s exploration of an Outdoor Smoking Ordinance, including those that spoke during the public comment periods.  Of those, 20 were in opposition to an ordinance that prohibited smoking in outdoor areas and 18 supported such an ordinance. 
Attachments

A. List of Task Force Members
B. Comparison of outdoor smoking regulations in other cities

C. City of Beverly Hills Staff Report Regarding 90210 Fresh Air Dining Ordinance Assessment Report
ATTACHMENT A

Outdoor Smoking Ordinance Task Force 

As of 06/29/10

Task Force Members
1.  Jeff Seymour, Seymour Consulting Group

2.  Nic Adler, The Roxy

3.  Steven Gallegos, Smoke Free Housing

4.  David Cooley, the Abbey

5.  Trip Wilmont, East-West Lounge

6.  Todd Steadman, Sunset Strip Business Association

7. Jan Henningson, The Standard

8. Michael Bezerra, Fiesta Cantina and Cabo Cantina

9. Sam Borelli, West Hollywood Resident/Public Safety Commissioner

10. John Duponce, Le Parc Suites Hotel

11. Genevieve Morrill, West Hollywood Chamber of Commerce

12. Rodney Scott, Christopher St. West/L.A. Pride

13. Kim Okeson, Andaz Hotel

14. Sandy Hutchens, Consultant

15. Richard Grossi, Eleven

16. Pat Rogers, Here Lounge

17. John Altschul, Planning Commissioner

18. Boe Trumbull, SBE/Abbey

19. Mark Rosenthal, Raleigh Enterprises

20. Josh Kurpies, Rent Stabilization Commissioner

21. David Codell, Law Offices of David Codell

22.  Mito Aviles, Resident

23. Joan Hennehan, West Hollywood Chamber of Commerce

24. Steve Carson, La Conversation

City Staff

22. Paul Arevalo, City Manager

23. Anne McIntosh, Community Development Director

24. Jeff Aubel, Code Compliance Manager

25. Dan Mick, Code Compliance Officer 

26. Jeffrey Huffer, Economic Development Manager

27. Maribel R. Louie, Economic Development Analyst

ATTACHMENT B
POLICY QUESTIONS
Where Smoking Would be Prohibited

	Items for Consideration
	Options Presented 
	Task Force Comments

	Restaurants
Should all restaurants, including those in private clubs and hotels, be included in the ordinance?
	N/A
	· No consensus to exempt restaurants in private clubs

· Some felt that restaurants in hotels should be exempt due to the presence of European travelers, while others felt that all restaurants should be included in the ordinance.

· It was generally agreed that grandfathering businesses in would confuse enforcement.

	Buffer Zones 

Should a buffer zone be applied to outdoor areas?
	Ranges vary from 5 feet to as much as 20 feet
	No consensus reached.

	Special Exemption

Should there be exemptions for businesses that have invested in their properties in order to meet existing designated smoking area requirements?
	N/A
	Although in contrast to a general feeling that grandfathering would complicate enforcement some businesses favored this exemption.


Where Smoking Would be Allowed

	Items for Consideration
	Options Presented 
	Task Force Comments

	Bars & Nightclubs

Should outdoor areas of bars and nightclubs be exempt?
	N/A
	Task Force generally supported exemption for bars and nightclubs

	Hookah Cafes/Bars

Should hookah businesses be exempt?
	· Exempt hookah cafes/bars
· Grandfather existing cafes/bars 
	No specific recommendation made, but it was generally agreed that grandfathering businesses in would confuse enforcement.

	Hotels

Should outdoor patio areas as well as common open spaces adjacent to the swimming pool areas of hotels be exempt, provided that appropriate distance exists from areas where food is served?
	N/A
	Some Task Force support to allow exemption.


IMPLEMENTATION
	Items for Consideration
	Options Presented 
	Task Force Comments

	Timeframe (Grace Period)

What should the timeframe of implementation from the time an ordinance is approved by the City Council?
	· Coincide with City of Los Angeles  date, March 2011

· 1 Year
	Generally favored 1 year, but also agreed that it could be done in less than one year. 

	Should there be an awareness campaign to encourage people to stop smoking?
	N/A
	Recommendation made by Task Force and supported broadly
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